DEPARTMENT OF STATE, JUSTICE, COMMERCE, AND 
THE JUDICIARY APPROPRIATIONS FOR 1952 


TUESDAY, MARCH 13, 1951 


UNITED States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON APPROPRIATIONS, 
Washington, D. C. 
The subcommittee met, pursuant to recess, at 10 a. m., in room 


_ 


‘82, Hon. Pat McCarran (chairman of the subcommittee) presiding. 
> e © 2 Vow 4 . rs . ny . 
Present: Senators McCarran, McKellar, Kilgore, and Ferguson. 


DEPARTMENT OF JUSTICE 
OFFICE OF THE SOLICITOR GENERAL 


STATEMENT OF PHILIP B. PERLMAN, SOLICITOR GENERAL, 
ACCOMPANIED BY ROBERT L. STERN 


JUSTIFICATION, SALARIES AND EXPENSES 


Senator McCarran. The committee will come to order. 

We will next consider the Office of the Solicitor General, where you 
are requesting $280,535, an increase of $33,475. 

[ will ask to have inserted in the record at this point page 57 of the 
justifications. 

(The justification referred to is as follows:) 


Salaries and expenses, general legal activities, Office of the Solicitor General 


Increase 
) or de- 
crease (—) 


otal number of permanent positions | 2 2 27 +4 
Average number of all employees-_--. ; ‘ ; 7 u4 


Personal service obligations: | 
Permanent positions $133, 990 $165 +$30, 390 
Regular pay in excess of 52-week base ce 0 +640 


Personal services... . : (tai J 33, 33, 990 | 
rravel expenses may - ; | 251 | 300 | 
Communication services 5 280 | — 80 
Printing and reproduction , 052 | 000 | +1, 100 
Other contractual services | 37 200 0 
Supplies ‘ 270 +155 
Equipment. . nuke 020 


+32, 030 
0 


+270 
Total obligations._- “sf 247, 060 
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ADDITIONAL PERSONNEL 


Senator McCarran. With this additional money, I notice you want 
to hire three more attorneys and one clerk. Please tell us why yor 
feel this is necessary. 

Mr. PeruMan. Senator, the Office has been understaffed for man) 
years. That matter was the subject of comment here last year. | 
remember you saying that you thought that the Office ought to hav: 
more help, and that additional help was not being provided becaus 
we had not at that time asked for it. The reason we had not asked 
for it was that our own people, Mr. Andretta’s office, had told us that 
it would be useless to ask for any additional help last year. 


TOTAL EMPLOYEES 


Senator McCarran. How many people have you now? 

Mr. Pertman. The total number is 23. That shovel all of the 
lawyers and all of the stenographers and others. 

Senator McCarran. How many lawyers have you now? 

Mr. PertMan. Well, actually, I have about eight. 

Senator McCarran. Why do you say “actus ally’ 'y 

Mr. PeruMan. Because there is one listed as a lawyer who is Miss 
Bartz, who handles the Supreme Court docket. 

Senator McCarran. Is she paid a lawyer’s salary? 

Mr. Peruman. Well, she gets a small salary. 

Senator McCarran. Is she paid the salary of a lawyer? 

Mr. Pertman. No, sir. She is paid the salary of a law clerk actu 
ally. She is a lawyer and handles all of the papers that are served, 


papers that we have to serve, and papers that are served on us. 
Senator McCarran. That leaves you how many actual practicing 
lawvers? 
Mr. PerumMan. Excluding Miss Bartz, there are nine. 
Senator McCarran. Does that include yourself? 
Mr. PerumMan. Yes, sir. 


WORKLOAD 


Senator McCarran. How many cases have you tried in the last 
year? How many cases have you presented to the respective courts? 
What has been your case load? Can you get at it that way? How 
many cases does each attorney handle?) How many have they handled 
in the last vear? 

Mr. Pertman. Of course, they are not equally divided, Senator, 
exactly. Some handle more than others. 

Senator McCarran. All right, let us get at it in some way. How 
many cases do you handle in your department in a year, in any of the 
courts or in all the courts?) Can you give us that? 

In other words, I want to get at the work down there. I want to 
find out what you are doing down there. 

Mr. PerumMan. On the last page of our justifications there is the 
data as to workload. 

Senator McCarran. Is that page 63? 

Mr. Pertman. Yes. The total of all cases is 1,683. 

Senator McCarran. Will you break that figure down and tell 
what taat 1,6°3 cases cons.sts of. Were those cases tried? 
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Mr. Peruman. No. 

Senator McCarran. .What are they? 

Mr. Periman. If vou will look at the first figure there, you will 
note that there were 579 cases in the Supreme Court. That is the 
first figure. 

Senator McCarran. Then you have 1,104 others? 

Mr. Pertman. Yes; those are miscellaneous recommendations. 

Senator McCarran. Now, you have an estimate for fiscal 1951 and 
fiscal 1952? 

Mr. Prruman. That is right. The estimate for fiscal 1951 is 600, 
and for fiscal 1952 is 650. 

Mr. McCarran. Now, let us go back to the figure of 578 in 1949. 
For 1950 you have 579 cases. 

Mr. Pertman. That is right. 

Senator McCarran. What does that mean? It says “new cases 
docketed.”’ 

Mr. PertmMan. They are cases docketed. You have first the cases 
pending at the beginning of the term, and then added to that are the 
cases docketed during that term. 

Senator McCarran. You have here ‘new cases docketed, 484.’ 
What does that mean? 


SUPREME COURT CASES 


Mr. PerumMan. They are all in the Supreme Court. They are all 
Supreme Court cases. 

Senator McCarran. They are all Supreme Court cases? 

Mr. PeruMan. Yes, sir. 

Senator McCarran. And the 579 are all Supreme Court cases 

Mr. Pertman. That is right. 

Senator McCarran. Do you handle cases in any other courts than 
the Supreme Court? 

Mr. Periman. Very rarely. We do sometimes. For instance, if 
you want me to go into an instance of that, we took one of the men 
from our office and sent him to New York to participate in the trial 
of the 11 Communists. One of the men in my office argued that 
case in the court of appeals. We though it was very important, 
and we knew that it was coming up to the Supreme Court, and we 
wanted to have as much information about that case as we possibly 
could. 

Senator McCarran. Do you handle criminal matters? 

Mr. Pertman. We handle everything. 

Senator McCarran. You do? 

Mr. Pertman. Yes, sir. 

Senator McCarran. You do handle criminal cases? 

Mr. Pertman. Yes, sir; in the Supreme Court we represent every 
agency of the Federal Government, not only the Department of 
Justice but every agency of the Fede ral Government. 

Senator McCarran. Wherever an agency of the Federal Govern- 
ment has a case that gets to the Supreme Court, it is turned over 
to you? 

Mr. Pertman. That is right. 

Chairman McKetuar. Is that true of the Army, the Navy, and 
the Air Force? 


80513-——51—pt. 1 
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Mr. PertMAN. Yes, sir. We represent the Defense Department if 
it has any matter that goes to the Supreme Court. 

With regard to this number here of 1,104, they are recommendations. 
The agencies cannot go to the Supreme Court without my approval. 
If any agencies of the Federal Government want to apply for certiorari, 
they submit a recommendation to me, and I pass on it. 

Senator McCarran. Jn other words, you determine whether they 
shall apply for a writ of certiorari or not? 

Mr. Peruman. That is right. 

Senator McCarran. And your determination is final? 

Mr. PERLMAN. It is final except with respect to a few appeals in- 
volving orders of the Interstate Commerce Commission. The Inter- 
state Commerce Commission can appeal such cases without my 
authority, and occasionally it does. In most cases we go along to- 
gether and collaborate in writing the briefs. We then divide the 
argument with the Commission. But outside of that one situation 
with the Interstate Commerce Commission, I determine all certiorari 
and appeal matters. 

Chairman McKe.tuiar. How many cases are there that are handled 
by the Interstate Commerce Commission alone? 

Mr. PeriMan. We take part in all of the cases; but, as I say, there 
are some of them that they argue in the Supreme Court, and some of 
them that we argue. 

Chairman McKetiar. I was wondering how many they handle. 

Mr. PeruMan. There are not very many. I think that if in a year 
there were about a half dozen or seven or eight cases, it would be 
about the normal load for the Interstate Commerce Commission in 
the Supreme Court. 

Senator McCarran. All right, will you go ahead. 

Mr. Pertman. While this number of 579 cases, Senator, in the 
Supreme Court seems to be a large number, that includes all of the 
petitions for certiorari that are filed by people who have lost to the 
Government in the lower courts anywhere, and we have to file briefs 
in opposition in the Supreme Court. Now, a great many of those 
cases end, as the Hiss case ended yesterday, with a brief in opposition 
filed by the Solicitor General. 

Senator McCarran. Well, does not the Criminal Division come 
into the Hiss case? 

Mr. PerimMan. Yes; they are all in it. 

Senator McCarran. What do you do, club up on some of these 
cases? 

REWRITING OF BRIEFS 


Mr. Pertman. Take, for instance, the Hiss case, which ended 
yesterday. The preliminary drafts of all of these briefs are prepared 
by the division of the department or the agency responsible for the 
litigation. Then they are submitted to my office—and this is the 
reason why we are asking for more personnel—and my staff has to go 
over all of those briefs and revise them to the extent necessary, or 
sometimes rewrite them entirely. Sometimes we write or help to write 
the brief from the beginning. 

Senator McCarran. Will you give me that again? You rewrite 
what briefs? 

Mr. Perutman. The drafts that are submitted. 
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Senator McCarran. By whom? 

Mr. Pertman. For the Supreme Court by the different agencies or 
divisions of the department where the litigation initiates. You see, 
we have nothing to do with the initiation of litigation. That is deter- 
mined in the case of the Department of Justice by the Attorney 
General and the Assistant Attorney General in charge of a division. 
That may be the Tax Division or the Claims Division or the Criminal 
Division, for instance. They initiate it. But, when it reaches the 
Supreme Court, then my office comes into the picture. 

Senator McCarran. It is turned over to you then? 

Mr. PerRuMAN. Yes, sir. 


PROCEDURE OF SOLICITOR GENERAL’S OFFICE 


So far as the Department of Justice is concerned, when the Attorney 
General and the Assistant Attorney General initiate litigation, which 
may be a criminal case or may be another type of suit, if that suit is 
lost or if there is an adverse decision on a question of law in a criminal 
case to the Government, they cannot abandon that litigation and 
they cannot appeal, even though it is in a trial court, without a recom- 
mendation to me and without my approval.They submit recommenda- 
tions to me; and, even though the case is in a trial court and I have 
nothing to do with the trial, I pass on the question as to whether or 
not an appeal should be taken to a court of appeals. 

Then, of course, if a case reaches a court of appeals, the circuit 
court of appeals, then the question as to whether or not it should be 
abandoned if it is lost there or go to the Supreme Court is submitted 
to me for decision; and, if it does go to the Supreme Court, I handle it. 


But in all of those instances the recommendations are prepared by 
the division where the litigation initiated. Then the preliminary 
drafts of briefs are prepared in that division. 


INDIAN CLAIMS 


Senator McCarran. Do you have anything to do with these 
Indian claims? 

Mr. PeruMan. Yes, sir. 

Senator McCarran. Where do you come into those? 

Mr. PERLMAN. We come into them in the Supreme Court. I argued 
an Indian case last week in the Supreme Court. I argued that 
myself. 

Senator McCarran. It was an Indian claim? 

Mr. PerutMan. Yes, sir. It was a claim that, I think, has worried 
the Department very much. 

Senator McCarran. How many millions does that involve? 


EXAMPLE OF LITIGATION INVOLVED IN SPECIFIC INDIAN CLAIM 


Mr. Pertman. That was a claim, Senator, that was filed on behalf 
of 25 bands of Indians who claimed the value of lands that they said 
they occupied in 1855. In that instance a treaty was proposed be- 
tween these bands and the Government which was intended to recog- 
nize a reservation of some 1,000,000 acres out of a total acreage which 
they claimed they occupied of some 2,700,000 acres. The treaty was 
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submitted to the Senate aiound 1855, but it never was ratified, al- 
though thereafter the Government did carry out what was contem- 
plated by the treaty in many respects. It gave the Indians payments 
and conferred benefits on them that had been contemplated by the 
treaty. 

Now, these 25 bands filed a suit in the Court of Claims claiming 
the value of lands that had been occupied by these bands back in 1855 

Senator McCarran. Where? 

Mr. Per_man. In the State of Oregon. 

That claim was litigated in the Court of Claims. The Court of 
Claims found that the United States was liable for the value of those 
lands. It was the first time that a decision in favor of Indians has 
been based simply on the question of occupancy without any previous 
recognition by treaty by the United States of a reservation area. 

So while a reservation had been contemplated by the treaty, the 
Indians claimed the value not only of the reservation that actually 
had been set up by an Executive order when the treaty was not 
ratified, but they claimed the areas that they occupied outside of 
that reservation before the treaty was entered into. The Court of 
Claims found that we were liable. The Supreme Court of the United 
States, by a divided court, found that the Government was liable, 
and it went back to the Court of Claims to have it determine the 
valuation. 

It determined the valuation to be something in excess of $3,000,000 
for what is known as Indian occupancy; that is, no recognition, no 
previous recognition by the United States, but just the original 
occupancy of a large area. 

Chairman McKetuar. They had no title to specific lands at all? 

Mr. Periman. No, sir; they never did. This is the first time in 
the history of this country that the Supreme Court has decided that. 
Well, the Indians did get a jurisdictional act through Congress, but 
the majority of the Court said that that act did not impose any 
liability on the Government. It merely opened the courts to adjudi- 
cate whatever proper claims the Indians might have. 

But nevertheless the Supreme Court found that, as a rule of law, 
there had been a taking. Now, what the Senator, I think, would 
be interested in is this: He asked about this case. The main thing 
I think you would be interested in is that, having found a valuation 
of this $3,000,000, which was based on an average of $1.20 an acre 
back in 1855, the Court of Claims then undertook to add interest 
from 1855, which amounted to something over $14,000,000. So they 
found a total gross judgment against ‘the United States of some 
$17,000,000. Benefits already paid brought the judgment down to 
$16,500,000. 


MERGER OF INDIAN BANDS FOR CLAIMS PURPOSES 


Now, one of the things that disturbs us about this is that when we 
came to analyze what the Court of Claims had done, we found that 
when that suit was filed there were originally 25 bands of Indians. 
For instance, there were four bands of an Indian tribe or tribes known 
7 the Tillamooks. Four bands were Tillamooks. There were 17 

bands of Indians known as the Too-Too-To-Neys, and there were a 
nee of bands of Indians known as Coquilles. 
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Now, in some way—and I don’t know how it happened—those 
95 bands, in the Court of Claims, became merged into 4 bands. In 
other words, they treated the 4 bands of Tillamooks as 1 band, 
and they treated the 17 bands of Too-Too-To-Neys as 1 band. 
Now, the injury to the United States in that situation is this: That 
if you were today to find one or two Tillamooks, they would get the 
benefit of the value of lands that at one time had been occupied by 
bands to which their ancestors did not belong and lands that nobody 
among their ancestors had ever occupied, because the court merged 
the holdings of 4 bands in one instance and 17 bands in another 
instance. 

Now, in the Handbook of Indians that is published, I think, by the 
Smithsonian Institution, and which was published some vears ago—I] 
do not recall the exact time of publication—of the 4 bands of the 
Tillamooks, the Alcea band, which is the first plaintiff in that case, 
had only 12 members. It had only 12 members some years ago. 
The second band of Tillamooks was described in this handbook as 
being practically extinct. The other bands weren't even listed. 
And yet out of the judgment of almost $17,000,000 found by the 
Court of Claims, $7,000,000 of it was allocated to the Tillamooks—and 
where they are I don’t know. There were apparently only 12 of them 
that were known some years ago. 

Chairman McKetiar. Has anyone ever received the $17,000,000? 

Mr. Pertman. Oh, no. The matter is still in the Supreme Court. 
The Supreme Court, when it granted certiorari, Senator, limited the 
grant of certiorari to the question of interest—the question of the 
$14,000,000 in interest. So I was precluded from arguing to the 
Court or rearguing the previous decision that we were liable for 
unrecognized Indian title. I was precluded from attacking, in the 
Supreme Court, the valuation put on these lands, the $3,000,000 
principal that they had made us liable for, the value of the lands 
supposedly occupied by these bands back in 1855. 

| think that value is excessive because in 1855, why, Oregon was 
practically inaccessible, and there were no roads, and there was no 
transportation. 

Senator, you asked me about the Indian situation, and that is one 
that I am familiar with because I just finished arguing it. 

Chairman McKeruuar. I am very glad you gave us that information. 


TOTAL LIABILITY INVOLVED 


Mr. PertMan. You will be interested to know that in the brief 
that we filed, while it was attached by the other side, we made an esti- 
mate as to the liability of the Federal Government as a result of the 
claims that have been filed. The best estimates that we can make— 
and a lot of them are purely speculative, some of them we put down as 
unknown and are not included because we cannot get the basis for 
them—but we have calculated those claims that have already been 
filed and others that will be filed as amounting to something in excess 
of $14,000,000,000. Some of the people in the Lands Division think 
that. $20,000,000,000 is a more nearly correct figure than $14,- 
000,000,000. 
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EXPLANATION OF CASE HANDLING BY TWO DIVISIONS 


Senator McCarran. Now, how does it come that two divisions of 
the Department of Justice are called upon to handle these cases? 
Yesterday we had the Lands Division report through Mr. Vanech, 
saying that he handles all of this litigation in these matters. Now you 
come here and state that you are handling all of the litigation. Will 
you please explain that to us? 

Mr. Pertman. The Lands Division handles that litigation until it 
reaches the Supreme Court. I do not get it until it goes to the Supreme 
Court. Then I handle it. I handle all of the litigation in the Supreme 
Court. 

Senator McCarran. Why does not one department take it clear 
through? Is there any good reason why that is not done? After all, 
do you not have to get the basis for your work from the Lands 
Division? 

Mr. PertMan. That is right, and we work very closely with them. 

Senator McCarran. I know that you work closely with them, 
but I am just wondering why the Lands Division, having tried the 
case in the lower court, and having worked up all the data on the 
case—and Mr. Vanech tells us that he has to go to the Archives and 
to various institutions to find old documents and so forth—having 
done all that work, why would not that Division be the proper division 
to present the matter to the Supreme Court? I am looking at the lag 
of time in there because it must take you time to get familiarized 
with the work that the other division has done over a period of years. 

Mr. Pertman. Well, there is no real lag of time because the litiga- 
tion, when it reaches—— 

Senator McCarran. You do not pick it up out of the thin air. 
You must necessarily have to put in as much study as they do. 

Mr. Pertman. Well, not as much because, you see, for instance, 
the draft of the brief that I used in the Supreme Court was prepared 
in the Lands Division. 

Senator McCarran. And then all you did was argue it? 

Mr. Pertman. No. They prepared a draft of a brief. Before 
we get to the matter of the brief, when they wanted to go to the 
Supreme Court, when the decision had been adverse, they sent a 
recommendation to us. 

Senator McCarran. Who prepares the petition for a writ? 

Mr. Pertman. They do. They prepare the draft. First they 
prepare a recommendation to me giving all of the facts and all of the 
law that is involved, including whatever documents it may be neces- 
sary for us to have to pass on the advisability of applying for a writ 
or not applying for a writ. My people study that recommendation, 
and when I finally get it, it has been passed on by at least two people 
in my own office. When they concur, or disagree—whatever they 
do—it comes tome. Then, if I approve the application for certiorari, 
that goes back then to the Lands Division. 

Senator McCarran. Well, it must be the opinion of the Lands 
Division that petition for certiorari is justified. Otherwise they would 
not advocate it to you. 

Mr. PerutmMan. But sometimes, as to the Lands Division or any 
other division, they recommend no certiorari, and they advocate that 
to me. Whatever their conclusion is on the matter, it is submitted 
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tome. My office restudies it to find out whether we agree with them. 
Frequently they recommend no certiorari. 

Senator McCarran. Let us go at that now. You either agree or 
you disagree with the application. Say, for instance, that they 
suggest that a petition for certiorari be presented. 

Mr. PerRuMAN. Yes. 

Senator McCarran. They present that to you? 

Mr. PertMan. Yes, sir. 


PREPARATION OF PETITION FOR CERTIORARI 


Senator McCarran. You study it, and then you send back to them 
approval for certiorari. Now, they prepare the petition and they 
prepare the briefs; do they not? 

Mr. Prerutman. They prepare a draft of the petition, and then that 
petition comes up, and we pass on that. 

Senator McCarran. You pass on what? You have already passed 
on it, I thought. 

Mr. PerimMan. No, we passed on their recommendation that a 
petition be filed. Then they prepare a draft of the petition. 

And they submit that tous. Then we study the draft of the petition 
because we are responsible for all litigation in the Supreme Court. 
Necessarily, my staff becomes expert in those matters, and very 
frequently the department that is responsible for that litigation, of 
course, would not be as expert in preparing those petitions for cer- 
tiorari as my staff is. We go over it; we study it; we revise it fre- 
quently, and then we send for the attorneys who prepared it originally, 
and we confer with them about it. 

Senator McCarran. That is on the matter of the formation of the 
draft? 

Mr. Pertman. That would be the petition for certiorari. 

Senator McCarran. Now, could not a good law clerk prepare : 
petition for certiorari? 

Mr. Pertman. No, sir. 

Senator McCarran. He could not? 

Mr. Pertman. No, sir. 

Senator McCarran. If there is any man in the Lands Division who, 
having tried a case, having gone through the trial of a case, cannot 
prepare a petition for certiorari, he ought to be fired right now. 

Mr. PertmMan. Well, I must disagree with you, Senator. 

Senator McCarran. I do not care whether you disagree with me 
or not. If that is the kind of lawyers you have down there, | think 
we had better get some other lawyers. 

Mr. PERLMAN. Some of the finest lawyers in the land would not be 
able to prepare, in some cases, a petition for certiorari. That is a 
matter that requires a lot of study and a lot of thought. 

Senator McCarran. Do you think a private concern that had as 
much involved as the Government has would to through this laby- 
rinth of delay and double work? 

Mr. Periman. Senator, there is no delay because when a judgment 
is brought against the United States or against any litigant they 
have so many days within which to file a petition. 

Senator McCarran. That is true in any case, whether the Govern- 
ment is involved or not. 
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Mr. PertmMan. We have to meet those deadlines. 

Senator McCarran. So does a private concern have to meet those 
deadlines. 

Mr. Pertman. There is no delay so far as the Government is 
concerned. 

Senator McCarran. Supposing the defendant, the private citizen 
being the aggrieved party or considering himself the aggrieved party 
proposes a petition for certiorari. Do you suppose he submits that 
to another group of attorneys somewhere and asks them to come in? 

Mr. PerumMan. Yes, sir; very frequently that is done. I know that 
that happens in a lot of cases. They take in lawyers who are expert 
in Supreme Court practice. 

Senator McCarran. Oh, certainly, to argue the case. 

Mr. Pertman. Not only to argue it, but to prepare the petition. 


DOUBLE WORK INVOLVED 


Senator McCarran. All right, I am just drawing your attention 
to the lag because there is a lag, there is no question about it. There 
is double work in there. There is not any question in my mind about 
that. 

Mr. Pertman. I do not think that is a fair statement, Senator. 

Senator McCarran. All right, let us go on. Fair or not fair, let 
us goon. Will you go ahead? 

Mr. Pertman. I have answered your question. 


REQUEST FOR ADDITIONAL PERSONNEL 


Senator McCarran. Now, you require four additional lawyers 
to carry on this line of work that you have described to us today? 

Mr. Pertman. We ask for three. 

Senator McCarran. Three? 

Mr. Pertman. Yes. 

Senator McCarran. And one additional clerk? 

Mr. PeriMan. Yes;a stenographer. 

Senator McCarran. How far behind in your work are you now, if 
at all? 

Mr. PertmMan. We cannot be behind. 

Senator McCarran. In other words, you are current with your 
work? 

Mr. PerumMan. We have to be. 

Senator McCarran. You are as current as you can be? 

Mr. PeruMan. We have to be current because we have to meet 
the dead lines in the different courts. 

Senator McCarran. All right. Are there any questions? 


QUESTION OF INTEREST ON INDIAN CLAIMS 


I want to go back to this matter of the Indian claims. The com- 
mittee is concerned about the Indian claims, especially the interest 
feature. Have you made any study of this situation in your depart- 
ment with respect to what legislation, if any, could be enacted con- 
stitutionally to take care of this enormous interest load when it 
appears in these claims? A claim of $3,000,000 carrying a $14,000,000 
interest attachment seems outrageous. 
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Senator Fereuson. Are these tort claims? They are not contract 
claims, are they? 

Chairman McKe.uuiar. They are treaty claims. 

Senator Fereuson. Under what law is interest allowed? Are they 
tort or contract or just what? 

Mr. PeruMan. The case that I argued last week, and which I had 
been discussing here, Senator, before you came in was a case in which 
the Supreme Court found that there had been a taking. It was not 
a tort. The question that was argued in the Supreme Court was 
whether this was a taking under the ‘Constitution, article V, for which 
just compensation should be allowed, or whether it was a taking for 
which compensation was allowed under the jurisdictional act that had 
been passed by Congress in 1935. 

Now, when that case was originally argued in the Supreme Court, 
the majority of the Court found that the United States was liable; 
but that majority did not agree on the basis for liability. Four mem- 
bers of the Court indicated, without saying so, that it was a taking 
under the Constitution. They treated it as a taking, but they did 
not specifically say that it wae Glia waar the fifth amendment. 

The fifth member of the Court who held the United States liable 
felt that the liability was created by the act passed by Congress. So 
that the five that held the United States liable did not agree on the 
basis of liability. 

1 pointed that out to them in the argument in the second case. 
There were three members of the Court in a minority who stated that 
we were not liable either under the fifth amendment or under the act. 

Senator Fercuson. Under no circumstances? 

Mr. PertMan. Under no conditions. 

Senator Ferauson. Now, who places the interest? Does the lower 
court judgment place it? Have you ever contested these interest 
charees? 

Mr. Pertman. This last case that we argued, as I told the Senators 
before, is the first occasion that Court of Claims has found the United 
States lable for original Indian occupancy. It is the first time, 
therefore, that interest was ever added to a claim of that character. 
There have been other cases in which interest was allowed where there 
was a taking of what was a recognized title, that is, title that had been 
conferred upon Indian bands by treaty entered into and approved by 
the United States Senate. Where there had been a taking there, there 
had been interest allowed in some of those cases. There had been 
interest allowed, 1 believe, in cases that involved the commission of 
torts of some kind. 

TOTAL CLAIMS 


| believe it is fair to Sav that while I said that there were $14,000.- 
000,000 worth of claims filed 

Senator Frrauson. $14,000,000,000? 

Mr. Pertman. | think so. That is just an estimate, but I ought 
to say in that connection that many of those claims are not based on 
the kind of ts aking that was involved in this recent case. 


Senator McCarran. What are they based on when they carry 
interest? 
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Mr. PeruMan. Some of them, Senator, are based on claims of the 
taking of parts of lands that were involved in treaties where we had 
recognized their right to a reservation. 

Senator Frerauson. After we recognized their right, we went in 
and took part of their reservation. 

Mr. PeRtMAN. Sometimes it is a case of some act for which the 
say they were not fully compensated. There are all kinds of bases 
for these claims. Some of them are tort claims where we went in 
and took a lot of timber on their lands. We recognized that they had 
title to those lands, but we took the timber. They claimed that they 
were not adequately compensated for it, and that it was done without 
consent. 

Senator Frrauson. How does the Federal Government get into 
the taking of timber? How would the Federal Government take 
timber? 

Mr. Pertman. That may have been a hundred years ago that we 
took it. 

Senator Ferauson. I mean the Federal Government as the Govern- 
ment. 

Mr. PerumMan. I may have part of the answer to that because | 
just happened to be chatting with somebody yesterday who was 
talking about a timber claim, and I asked him the same question 
that you asked me. Apparently at one stage or another—and | 
don’t know when this occurred—the Government, and it may have 
been the Interior Department, took timber and sold it for the account 
of the Indians. 

Senator Fercuson. -Yes. I think we did some of that a couple of 
years ago. That is why I have called it communism, that is, this 


Indian business. We were out there cutting down the timber and 
were going to divide the money up. After we put the money into 
the Treasury, we were to give them a few dollars of it. 


ATTORNEYS INVOLVED IN INDIAN CLAIMS CASE 


Chairman McKetuar. I would like to talk about this case in which 
you said there was a $3,000,000 judgment and that the interest ran 
the amount up to $17,000,000. Take that particular case, just that 
case, and tell us who the attorneys were in that case for the claimants? 

Mr. Peruman. I really do not know, sir. 

Chairman McKe.uar. Can you get that information for the record? 

Mr. Peruman. Yes, indeed. I argued the case against two of them. 

(The following additional information was supplied:) 


In the Tillamooks case, which was recently argued, the lawyers who appeared 
for the 25 bands of Indians in Ore gon were L. A. Gravelle and Edward F. Howrey, 
Shorham Building, Washington, D. C. With them on the brief were Douglas 
Whitlock, Shorham Building, Washington, D. C., John G. Mullen, North Bend, 
Oreg., and E. L. Crawford, of Salem, Oreg. In the Ute Indian case (330 U. 8 
169), the Indians were represented by Ernest L. Wilkinson, who argued the case, 
and by John W. Cragun, Francis M. Goodwin, and a A. Wilkinson. In the 
case of the Shoshone Indians v. United States (824 U. S. 335), the Indians were 
represented by Ernest L. Wilkinson, who argued the case with Joseph Chez, 
John W. Cragun, Herman J. Galloway, Frank K. Nebeker, Charles J. Kappler, 
and Clinton D. Vernon. In the Tillamooks case, Mr. Wilkinson requested leave 
to file a brief amicus curiae, asseting that he was attorney for “the Uintah Band 
of Ute Indians, the Shoshone Indians of Utah, Idaho, and Nevada, the Turtle 
Mountain Band of Chippewas, and the Indians of California, all of which have 
claims against the United States involving the question presented to this honorable 
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court in this proceeding.”’ A similar request was filed on behalf of the Association 
of American Indians Affairs, Inc., by their general counsel, Felix 8. Cohen. 

Chairman McKe tar. I know you did, but I wanted to know who 
the lawyers were on the other side. In the old days when I practiced 
law, I always knew who was on the other side, and I just thought you 
would remember. 

Mr. Pertman. There were two of them that appeared in court. I 
just do not remember their names because I just saw them that one 
day for a few minutes. 

Chairman McKetuar. Well, you can supply that for the record? 

Mr. Peruman. Certainly, Senator. 

Senator McCarran. In that case, if I have the same case in mind, 
I heard there were 50 attorneys involved. Whether I have the same 
case in mind, I do not know. 

Mr. Peruman. There weren’t 50 listed on any records that I saw, 
on any briefs. 


PROPOSED LEGISLATION PROHIBITING INTEREST 


Senator Ferauson. Can you tell us, now or later, whether or not 
Congress can pass a law to stop this interest, or are we helpless? Do 
we just have to pay whatever the courts say? 

Mr. Perutman. | have hopes of winning the case that I argued, the 
interest case. I think that Congress probably does have within its 
authority the power to handle all of these Indian claims in some way. 
The method that is being followed now is a comparatively recent one. 
There have been a number of acts passed since the early thirties that 
opened the courts for the filing of a lot of claims which up to that time 
had not been considered in any court. 

Senator Frereuson. I would like to ask you this question and get 
your opinion on it: While these acts were passed in the thirties, does 
the Congress have the right to repeal those statutes and take away 
those rights? 

Mr. Purtman. I would think so. The only difficulty that you 
would find, I think, is that once that power was given there were a 
lot of things immediately filed under it, and they were adjudicated. 

Senator Feraeuson. You mean that on those we may not be able 
to do anything? 

Mr. Prertman. That is right. 

Senator Fereuson. But then can we at this late date say that we 
will not pay interest or will only pay a certain rate of interest? I want 
to be fair to these people. But it appears to me that if we are going 
to have a $3,000,000 judgment, where people did not have any right 
at all, and then add $14,000,000 to that amount in terms of interest, 
and there could not be any proof that they could have used the land 
and that this was compensation for some real loss other than just the 

value of the land, we have a situation that requires serious study. 

Chairman McKetuiar. There seems to be also great confusion 
about the bands that actually did make claims. Mr. Perlman 
emphasized that. 

Mr. Periman. I told the Senators before you came in that it is 
hard to identify the people involved. 

Chairman McKetiar. The people who are actually entitled to the 
money may not get it at all. 
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Senator Frravuson. We may have more lawyers involved than we 
have real Indians. 

Chairman MckKer.tuar. We may. That is why I asked who the 
counsel were. 

Just one moment, please. I have one more question. I have 
already asked Mr. Perlman to furnish the names of the lawyers in 
these cases, especially the one which he has been talking about. To 
my mind, it appears to me that this is likely to be more a case of 
lawyers than a case of Indians. 

Senator Ferauson. You may get a lot of solicitation in these cases 


ATTORNEYS SOLICITING INDIAN CLAIMS CASES 


Senator McCarran. Have you ever gone into that phase of it? 
Is it not true that there is a group that makes it their business to go 
out and build up these cases and then solicit the Indian activity? 

Mr. Peruman. Well, Senator, I cannot answer that. I do not 
know whether they solicit the Indian activity. It is my definite 
impression that there is a group of lawyers whose main business, if 
not sole business, is the prosecution of these Indian claims. 

Senator McCarran. Surely. 

Mr. Pertman. That group continuously lobbies in Congress for 
the passage of legislation that opens up these kinds of suits. 

Senator Ferauson. And when we pass this legislation, we do not 
see these jokers which supply these lawyers with claims. 

Mr. Pirtman. That is right. These same lawyers or other inter- 
ested parties on behalf of the Indians appear not only here before 
Congress but they are the ones who institute the cases before the 
Court of Claims. 

Perhaps I should say that they are under some rule or regulation 
when the claims are fiaally adjudicated to the extent that, if they are 
successful, they apply in the Court of Claims for fees that do not ex- 
ceed 10 percent. I think they usually ask for the full 10 percent. I 
think that has been going on for a number of years. 

Senator Ferguson. But when you start to get 10 percent of the 
amounts of some of these claims, you are getting some fees. 

Mr. Pertman. That is right; you are getting some fees. 

Senator Ferauson. They are big fees. 

Mr. PertmMan. Apparently it is a very lucrative field. 

Senator Fereuson. Mr. Chairman, could we not somehow get 
some advice on this matter and as to what may be coming up in the 
future on these things? 

Senator McCarran. I do not think you were here when the 
Attorney General was present. I am going to read an excerpt from 
the record. 

Senator Ferauson. We have so many of these duplicate sessions. 
I have been over to the Atomic Energy Committee. 

Senator McCarran. The quotation from the testimony of the 
Attorney General is as follows: 

Perhaps we might find something that we think would meet the constitutional 
test. I think a review of some of the briefs that we have filed in the courts in 
contesting these cases would be very interesting to the committee; and while 
they do not set forth the legislative proposals, they do set forth legal arguments 
that, though they have not been sustained in the court, could be sustained if 
supported by legislation. I would be glad to undertake in the Department a 
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study of the matter. ! have discussed it with the Solicitor General, and I have 
discussed it very seriously with the Interior Department. I think that when the 
Solicitor General comes before you, it would be interesting to have a discussion 
of this subject with him because he has taken a very special interest in it. 

That is the reason I brought it up. I think a study should be made 
by somebody in the Government to see what can be done about it. 

My attention has been drawn to a case known as the Ute case in 
which they passed legislation, by means of which we deprived the 
Government of ne arly every defense. 

Senator Frrauson. That is what we have to watch out for. We 
have to have our legal advice beforehand instead of following the 
time we have granted the payment of the judgment. 

Mr. PeruMan. Well, you have so many things to do here that you 
cannot watch every single piece of legislation. 

Senator Fercuson. We cannot watch every provision. 

Mr. PerumMan. They have been active in getting this bill through 
and that bill through; and then, when we have to defend the Govern- 
ment in the Court of Claims, why, as happened in this Tillamook 
case, we are faced in the Supreme Court with a finding of liability 
against the Government under circumstances that had never been 
approved by any court before without special legislation. 


GOVERNMENT HELD NOT LIABLE FOR INDIAN CLAIMS 


John Marshall held in the leading case on the subject that we are 
the sovereign, that by right of conquest, by right of discovery, we 
were not liable for payments to extinguish Indian title, that that was 
a prerogative of the sovereign. We did adopt a policy of paying the 


Indians in order to avoid trouble wherever we could. It was the 
humane thing to do. But nobody had ever held before that the 
Government of the United States was liable for the value of land that 
may or may not have been occupied in ages past by the ancestors of 
these Indians. 

Mr. Frrcuson. That is what I was getting at. The ancestors 
may not have traveled over this land or cultivated it or used it or 
grazed on it or anything else. 

Mr. Pertman. If you do not mind my repeating, because you were 
not here, I would like to tell you this: The thing that disturbed me a 
good deal about this particular case that was argued recently was 
that the suit was filed on behalf of 25 bands of Indians. Those 25 
bands somehow became merged into four bands when the judgment 
was brought against the United States. The Tillamooks, for instance, 
were treated as one band, where they were four bands of Tillamook. 
And out of this total judgment of almost $17,000,000, there was 
$7,000,000 allotted to the Tillamooks. So if we find 1 or 2 or 10 
Tillamooks who belonged to one band, they will get the benefit of the 
value of lands supposedly occupied by three other bands on which 
their ancestors never roamed and had nothing to do with. That 
outraged me so much that I told that to the Supreme Court, although 
[ was prohibited from arguing that question under the grant, but | 
did it anyhow until I was called down. 

[ wrote the Attorney General a memorandum about this whole 
situation. That is what he had in mind. 

Senator Frreuson. It is really a serious matter. It has gotten 
beyond justice and is in the realm of the fantastic. 
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Chairman McKetiar. May the committee have a copy of the 
memorandum that you gave to the Attorney General? 

Mr. PERLMAN. Yes, sir. 

Senator McCarran. We would like to have that, if we may. 

(The following information was supplied :) 


Aveust 25, 1950. 
To the Attorney General. 
From The Solicitor General. 
Alcea Band of Tillamooks v. United States 

I am attaching hereto a copy of a letter from Senator Morse dated August 21 
in reference to the case of The Alcea Band of Tillamooks v. United States, and also 
my reply to him dated August 24. 

We are preparing a petition for certiorari from the Supreme Court to the Court 
of Claims which gave the claimants more than $3 million in principal and more 
than $14 million in interest. The liability of the United States for the principal 
Was passed upon in the case of United States v. Alcea Band of Tillamooks (329 
U. 8. 40), decided November 26, 1946. Various claims have been filed under 
another statute of the same character, and it is now being estimated that if the 
principal and interest sums are allowed the Government would face a liability of 
some $14 billion. E 

As I indicated to Senator Morse, it does not seem possible that Congress could 
have intended to make these vast expenditures through legislation passed with so 
little publie attention. 

I understand that it is customary to allow fees to lawyers not exceeding 10 
percent and that that may account for a lot of the pressure that apprently has 
been exerted in recent years to get this kind of legislation enacted. 

I would think that the time has come to have Interior review all of this legisla- 
tion and the amounts paid to or on behalf of Indians by the Government for the 
purpose of determining whether the Congress should adopt some other policy. 
The idea of burdening the Treasury with these vast sums for newly created 
liabilities on account of occurrences more than a century old seems rather fantastic 
and I thought I ought to call it to your attention so that you could determine 
whether to take the subject up with the President, with Interior, the Treasury, 
and perhaps the appropriate committees of Congress. It might be interesting 
to find out from Interior just what the total of fees approved in recent years has 
been. 

RESULTS OF CARELESS CEDING OF LANDS TO INDIANS 


Senator Kincore. Mr. Solicitor, I have run into some things, and 
I think Senator Ferguson has run into the same things, this matter 
of rather careless ceding of land to Indians by acts of Congress, which 
later rise to haunt us. For instance, in the case of Annette Island in 
Alaska, we ceded that land, by an act of Congress, to a band of 
Canadian Indians, Indians from Canada who had no claim on us at 
all. Later, when we put our airfield on there, as Senator Ferguson 
will remember, the rent cost us a fantastic figure. I assume that we 
are still paying that fantastic rental for that swampland. Why, we 
had to go down 70 feet through the swamp to erect a base for the 
runways. The cost of building that field was about the same as the 
cost of building National Airport here in Washington. 

Then during the last Congress we had a bill pending, ceding some 
land to a band of Indians in Washington but it finally died because 
of objections. A checking of that bill showed that that same tract of 
land was originally purchased from those Indians by the Government, 
ceded back to them, repurchased, receded, and purchased again, and 
now there is another bill to cede it back to them. It seems to me 
that some agency in Government ought to advise the Congress on 
these situations and keep us informed because there seems to be con- 
stant repetition. In other words, I think the Government should know 
when it is ceding land and should have some recapture clause in there 

















STATE, JUSTICE, COMMERCE, JUDICIARY APPROPRIATIONS, 1952 189 


to protect us against being deluded by these same groups because, if 
they have to turn over some land, they will be coming in here with a 
great big claim. 

~ Senator Frrauson. The first thing we know, we will be turning the 
United States over to the Indians, for the benefit of these lawyers. 

Senator Kincgore. You well remember the case of Annet te Island? 

Senator FerGuson. Yes, sir. 

Senator Kircorr. You remember the terrific rental that we were 
paying for that patch of swampland? 

Senator FErGuson. Yes, sir. We used to get some fantastic claims 
up in New York City. They are still going on. Every now and then 
somebody brings in a claim of the old, original Dutch settlers. Tf 
we are not careful, we will pass legislation that will be more 
than that which you were talking about, 

Mr. Pertman. I have felt—and it is hard to be funny about this 
thing—that we were giving the country back to the Indians. 

Senator Frerauson. We will give it first to the lawyers and then to 
the Indians. 


absurd 





LAWYERS’ FEES ON APPROPRIATED INDIAN JUDGMENTS 


Mr. Pertman. There was a very interesting opinion written by 
Justice Jackson in the Shoshone case some years ago in which he 
criticized this whole business of paying Indians for lands under these 
different so-called jurisdictional acts that have been passed from time 
to time, and in which he points out that the only people who will 
immediately benefit are the lawyers. He had been'an Attorney Gen- 
eral, and he knew what the procedure was. You see, under the acts 
that you have passed, when you appropriate a judgment, the lawyers 
get their fees first. The balance goes to the Interior Department 
where it is administered as a trust fund for the Indians. It might be 
interesting to talk to the Interior Department about that. 

Senator Ferguson. I think this whole thing ought to be looked into. 
Of course, I think your office is the one that should look into this as 
you have the briefs and are familiar with the court proceedings. We 
may have to give you an extra man, but that would be cheap as com- 
pared to what we are doing now. 

Senator Kingorr. My thought, Mr. Chairman, was that some 
definite policy ought to be worked out quickly and enacted into legis- 
lation so that everybody will know what is going to happen in the 
future. 


INDIAN LAND TITLES 


Mr. Peruman. I think we have probably already gone too far to 
do anything about the lands as to which we gave the Indians reserva- 
tions and where we have recognized their title. As you look at the 
picture today, you would not have given them these vast acreages, 
and you would not have established reservations of the size that a 
ereat many of them received at that time. Then land seemed to be 
rather unimportant, that is, when these agreements were entered into. 
Whether or not anything can be done, as you pointed out before, in 
connection with these situations that involve lands as to which the 
titles have been recognized would be doubtful. But there are cer- 
tainly a lot of areas in which the Government can prevent these 
inordinate claims, 
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Senator Fercusen. I think that is what we ought to be looking 
into with the idea of seeing whether there is something we can do 
about it. 

Mr. PertmMan. We will be glad to go into that situation. 

Senator McCarran. Why can we not look to your Department to 
give us a report on that and see what can be done? 

Senator Freracuson. Give it to us as soon as you can. I think it is 
important. 

Mr. Peruman. All right. 

Senator McCarran. Can we look to your Department for that? 

Mr. Peruman. Well, 1 am not the Attorney General. I cannot 
commit the Department. But I will go to work on that right away. 

Senator McCarran. All right. 

Mr. PertmMan. My office cannot do it, but we will work with th. 
Lands Division as we have in the past. 

Chairman McKetiar. You can recommend it anyway. 

Mr. Periman. I will recommend that. 1 did it in a memorandum 
some time ago. I told the Attorney General that the whole thing 
ought to be looked into. 

Chairman McKexuuiar. Those are the memorandums that we would 
like to have. 

Mr. Pertman. All right, sir. 


PRINTING AND REPRODUCTION OF LEGAL DOCUMENTS 


Senator McCarran. I notice here that you have an item for 
printing and reproduction. You have asked for an increase of $1,100. 
What is that for? 

Mr. Pertman. That is for the printing of briefs. 

Senator McCarran. What did you say that was for? 

Mr. Peruman. Briefs and other documents that we file in the 
Supreme Court, records and so forth. 

Senator McCarran. You had $110,000 this year for that purpose. 
Was that all for briefs? 

Mr. Perutman. Briefs, records, and all of the papers that we file 
in the Supreme Court. 

Senator McCarran. Is that only for papers filed in the Supreme 
Court? 

Mr. Peruman. Yes, sir. I don’t know of any other charges. 

Senator McCarran. In how many cases? 

Mr. PertmMan, That would be in all of the cases, the 579 cases. 

Senator McCarran. And the printing in the 579 cases cost you 
$110,000? 

Mr. PerumMan. Yes. 

Senator McCarran. Offhand, that seems like a pretty heavy print- 
ing bill for that number of cases. 

Mr. Pertman. Well, some of these cases have tremendous records, 
Senator. 

Senator McCarran. The record does not go to the Supreme 
Court, does it? 

Mr. Pertman. Oh, yes, sir. Sometimes they are printed for the 
Supreme Court. I am thinking now of the case involving the trial of 
the 11 Communists. It took 9 months altogether for trail, and the 
record in that case, the printed record, consisted of 20 volumes. If 
my recollection is correct, there were over 16,000 pages. 
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Senator McCarran. Was that all printed? 

Mr. PeruMAN. Yes, sir. 

Senator McCarran. All right, but that is an outstanding case, 
however. 

Mr. PeruMan. Yes, that is right. Mr. Stern advises me that the 
antitrust cases frequently have enormous records in them. 


ANTITRUST WORK 


Senator McCarran. Do you argue the antitrust ¢ases also in the 
Supreme Court? 

Mr. Peruman. Yes, sir. We handle everything. 

Senator McCarran. You handle those in the Supreme Court? 

Mr. Peruman. We handle all litigation in the Supreme Court. 

Senator McCarran. And the Antitrust Division does not handle 
the cases on appeals to the Supreme Court? 

Mr. PertmMan. They do handle them, Senator, in this way: This 
is What happens: Perhaps 1 did not make this clear before. When 
it comes to arguing a case in the Supreme Court, we consult the divi- 
sion that has handled it. If they recommend a lawver who has tried 
that case below and who is more familiar with it and who is a com- 
petent man to argue it in the Supreme Court, we often take their 
suggestion. 

Senator McCarran. .‘s an illustration, would that be antitrust 
cases in the Supreme C ‘ourt? 

Mr. PERLMAN. Yes, sir. 

Senator McCarran. If the head of the Antitrust Division were to 
say to you, “Well, John Smith has handled this case all the way 
through, and he can best present it in the Supreme Court,’’ would 
you assign him to argue the case in the Supreme Court? 

Mr. PeruMan. Yes; that is right. That is ordinarily true. But 
we go over the briefs, and we revise them, and we deal with John 
Smith, who is going to argue the case, just as if he were on our staff. 

Senator McCarran. How many cases of that kind do you recall 
having handled in the last year where an attorney from other divisions 
argued the case in the Supreme Court? 

Mr. Pertman. Well, most of them. 

Mr. Stern. About half. 

Mr. Peruman. Mr. Stern indicates that about one-half would be 
the number. I thought it was most of them because, you see, I only 
have these few lawyers to argue cases. 

Senator McCarran. That would be 50 percent of them? 

Mr. Peruman. Mr. Stern says about half of them. About half are 
argued by the staff of my office and about half by men from the other 
divisions. Sometimes they prefer us to argue the case. I myself, I 
think, have argued more cases in the Supreme Court than anybody 
in the office. 

(The following additional information was supplied :) 


Actually 43 percent last term were argued by my office,’and 50 percent so far 
th : 
his term.) 


Senator McCarran. How many would that be? How many did 
you argue yourself in the Supreme Court? Do you recall that number 
offhand? 
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Mr. PerumMan. Well, this year so far I think I have argued nine. 
I have been up there nine times. I don’t know how many cases that 
involved. Sometimes there are several cases in one record. Those 
numbers are counted differently here. But I have been there nine 
times, and I am going to go there again on March the 26th. I am 
going to argue the color television case. 

Senator McCarran. That is more than any one of your othe: 
attorneys in your Division has argued in the Supreme Court? 

Mr. Peruman. Oh, I think it is almost twice as many as anybody 
else. 

Senator McCarran. All right, are there any other questions, 
Senators? 

Is there anything further you wish to say, Mr. Perlman? 

Mr. Pertman. That is all except this, Senator, that we really need 
the help we are requesting. We are overworked. I know that men 
of my office sometimes stay till 1, 2, and 3 o’clock in the morning, 
particularly if we have cases with long records, in an effort to meet the 
deadline on briefs, which is sometimes a very serious matter. We 
ought to have more time to consider recommendations and to con- 
sider everything that is in the briefs. We have been short-handed 
We do not have as many people in this office today as they had 10 
years ago. The Y had more then than we have now. We have had 
very important litigation in the past few years. The case involving 
the 11 Communists was a tremendous thing to handle. I think one 
of the things that helped us most was that I took somebody from my 
office and sent him to study this case while it was still in the trial court 
so that he was competent to take part in the writing of the brief for 
the circuit court of appeals. 

Well, I cannot take people from my office all of the time and put 
them in work of that kind because it leaves us too short-handed. We 
have to pass on every case from every agency in the Government going 
to the Supreme Court. 

APPELLATE WORK 


Senator Kitcorr. There is one question I wanted to ask. Normally 
you act as purely appellate lawyers in the Supreme Court for the 
other divisions? 

Mr. Pertman. That is right. 

Senator KitGorr. Which means that you have had nothing to do 
with the building up of the record, and your attornevs have to com- 
pletely review the entire record made up by another lawyer? 

Mr. Pertman. That is right. 

Senator Kitcorr. That has to be done before you are ready to 
argue the case in the Supreme Court and to be sure that your briefs 
are in correct shape? 

Mr. Pertman. That is right. Senator, it is not only the other 
divisions of the Department of Justice. When matters get to the 
Supreme Court or where any agency of the Government wants to take 
a case to the Supreme Court, my office represents that agency of the 
Federal Government. 

Senator Kingore. That is the point I am making. The cases are 
practically always tried by other lawyers, and then you have to review 
the case if it is sent to the Supreme Court? 
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Mr. PertMan. That is right because each division of the Depart- 
ment of Justice and each agency of the Federal Government has its 
own law department. 
PERSONNEL 


Chairman McKetiar. How many employees do you have in your 
division, including yourself and down to the bottom, your entire 
Department? 

Mr. PeruMan. ‘Twenty-three. 

Chairman McKeuiar. Does that include stenographers? 

Mr. Peruman. It includes everyone. 

Chairman McKeuuar. And clerks? 

Mr. Peruman. It includes everyone. 

Chairman McKe.tiar. How many lawyers have you? 

Mr. Peruman. Eight practicing lawyers. 

Chairman McKe.uar. All right, sir. That is all, Mr. Chairman. 


APPEAL BRIEF OF NEW YORK COMMUNISTS CASE 


Senator McCarran. You emphasized the case involving the 11 
Communists. The Criminal Division tried that case, did they not? 

Mr. PeruMan. Yes; it was tried by 

Well, a group from the United States attorney’s office in New York 
handled it. I think Judge MceGohey. Now, Judge McGohey was 
the principal trial lawyer, assisted by the other lawvers from that 
office. We sent somebody from the Department of Justice to help 
in that proceeding. 

Senator McCarran. From your Division? 

Mr. PeruMan. No; from the Criminal Division. He went up there 
and sat throughout the whole trial. Then, I had somebody from my 
office help in the argument of that case and in the preparation of the 
briefs. If you have seen that brief, Senator, it is an enormous thing. 

Senator McCarran. In the Supreme Court? 

Mr. PerumMan. In the court of appeals. We then all got together 
and were ti shape to present it when the case reached the Supreme 
Court. 

Senator McCarran. The argument in the Supreme Court was 
conducted by your Division, was it not? 

Mr. Pertman. By me. I argued the case in the Supreme Court 

Senator McCarran. Was the Criminal Division there also? 

Mr. Pertman. Yes. Irving Shapiro from the Criminal Division, 
who had been active in the trial of the case in the trial court, also 
argued in the court of appeals with Mr. Ginnane from my office 
Irving Shapiro was from the Criminal Division, so that when it came 
to the Supreme Court I studied the case again and I argued it with 
Shapiro. Shapiro discussed the facts that he was familiar with in the 
record, and he argued part of the case and I argued the other part. 

Senator McCarran. All right, sur. Thank you very much, Mr 
Perlman. 

Mr. PeruMan. Thank you, sir. 
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Tax Division 


STATEMENT OF T. L. CAUDLE, ASSISTANT ATTORNEY GENERAL, 
ACCOMPANIED BY ANDREW D. SHARPE, CHIEF, TRIAL SECTION, 
AND HOWARD P. LOCKE, CHIEF, ADMINISTRATIVE SECTION 


1952 BUDGET ESTIMATES 


Senator McCarran. We come now to the Tax Division which is 
requesting an appropriation of $1,167,380 which is an increase of 
$112,030. With this additional money, you expect to increase vou: 
employment by 16 to a total of 175 positions. You are asking fo: 
eight additional attorneys and eight additional stenographers. Wil! 
vou justify that request, Mr. Caudle? 


SUMMARY OF REQUIREMENTS 


Before you proceed, however, Mr. Caudle, I will ask to hav 
inserted in the record page 64 of the justifications. 
(The justification referred to is as follows:) 


Salaries and expenses, general legal activities, Tax Division 


Increase 
or 
decrease 


Total number 
Full-time equival 
Average number of 


Personal service oblig itions 
Permanent positions 
Part-time nd bon lpor ary pei 75 0 
Regular pay in excess of 5 ek base 0 
Payment above ba ic rates 0 


$949, 928 


01 Personal services 931, 949, 928 
54, 280 


02 Travel expense 
7, 560 


04 Communication services 
06 Printing and reproduction 38, 316 30, 000 


07 Other contractual services 2, 655 1, 400 
OS Supplies 1,910 


09 Equipment 


10, 190 
Taxes and as : 


Total obligations 


TAX CASE LOAD 


Mr. Caup.e. Senator, the civil case load of the Tax Division has 
so increased that the Trial Section, headed by Mr. Sharpe, the section 
chief who is here with me, is really in distress. 

We have believed over a period of time that a lawyer in that 
section—and 35 attorneys are assigned to it—can perform at his 
best by an average assignment of about 38 tax cases. That was the 
number that was normally handled by an attorney, I think, in 1946. 
But today the civil case load in the Division and new cases brought 
by the taxpayers all over the nation are rapidly increasing in number. 
Those cases originate when assessments have been made, and thi 
money has been paid into the Treasury, the taxpayer then bringing a 
suit against the Government for its refund. Over 80 percent of our 


work, I would say, is involuntary and involuntarily comes our way. 
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Today the average number of cases handled by each of these attorneys 
is over 100. 

We find that that load demoralizes the men upon whom rests 
responsibility of preparing and trying these cases all over the country 
from the east coast to the west coast. 

We have a problem, sir, here that has caused Mr. Sharpe and me 
and the attorneys on that work a great deal of worry. About 3 or 4 
months ago, after receiving several memoranda from Mr. Sharpe, 
and, of course, seeing him every day, I called in all of his men and 
talked to them personally. ‘They told me that it was almost a physical 
impossibility to cope with the case load which was assigned to them 
under the requirements in which those cases had to be prepared and 
tried. For instance, there have been a good many new judges ap- 
pointed over the country to pick up the slack of pending cases. 
Wherever you go you will find that the judges are very anxious to 
have their calendars cleared and have the cases tried and disposed of. 
But we w il find an attorney here having a case, let’s say, in Alabama, 
several pending in the district court there for trial, when the same law- 
ver has cases out on the west coast. The calendars in the different 
courts will arise and the cases will come 4 in their numerical 
chronological order, and then they are ready for trial, while we have 
the man who was supposed to handle that case trying a case in another 
State. 

Senator McCarran. Does not the United States district attorney 
in the respective State also participate in these cases? 

Mr. Caupue. Senator, they do; but, as a rule, we find that there 
are few offices in the country where the United States attorney’s 
office is equipped to handle civil tax litigation. They assist us when- 
ever they can. They are very cooperative. But at the same time 
their offices are simply not equipped to handle tax cases. Conse- 
quently, we have to try a tremendous percentage of the cases that 
come to us for handling. 


NUMBER OF CASES TRIED IN 1950 


Senator McCarran. How many cases did you try last year? 

Mr. Caupie. We have a bre si hewn of the cases from 1946 through 
1950. Last year we tried 199. 

Mr. Suarre. Twenty-two of those were jury cases. 

Senator McCarran. You tried how many? 

Mr. Saarpr. We tried 199, Senator. 

Senator McCarran. Were those tried in all courts? 

Mr. Suarper. All over the country. 

May I say a word? 

Senator McCarran. Surely. 

Mr. Suarpr. There were 199 trials; 22 of them were jury trials. 
There were a good many other cases disposed of by motions to dismiss 
or dismissals for other reasons. Those cases were disposed of in 
court. A total of 590 cases were disposed of in the trial courts during 
ihe year through motions and settlements, which sometimes involve 
as much work as a trial. 

There were 494 cases disposed of in the United States district 
courts, 41 cases in the Court of Claims, and 55 in the State courts 
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If I may proceed, we also closed out 720 lien foreclosure suits and 
suits to quit title which usually do not result in trials, although 
sometimes they do. 

Senator McCarran. How many attorneys do you have? 

Mr. SHarpr. We have 35 in the Trial Section. 


NUMBER OF TAX LAWYERS 


Mr. Caupie. The total for the Division is 91. That is the total! 
number of attorneys employed by the Division, but 35 are assigned 
to the Trial Section which handles civil cases in the trial courts. 

Senator McCarran. What do the others do? 

Mr. Caupie. They are assigned to the Appellate Section, th 
Compromise Section, and the Criminal Section. We have fow 
legal sections in the Division. 

Mr. Suarpe. There has been a tremendous increase of new civil 
cases in the Trial Section. 

Senator McCarran. What gives rise to that? 

Mr. Suarpe. | will give you my opinion. I do not know whether 
{ can account for all of it. During the war years litigation continued 
at a fairly even level. Of course, beginning with 1939 we have had 
new revenue acts every year—every single year. Then in the early 
forties we began to have greatly increased taxes. The number of re- 
turns filed by taxpayers, I understand, increased in those years from 
about 5 million to 75 million returns of all kinds. Fifty-two million 
were income tax returns. 

There was probably some holding back of tax controversies during 
the war years. I am just surmising about that. But beginning with 
the year 1946 this civil litigation began to increase. It has been in- 
creasing at an accelerated rate ever since. 


PENDING TAX CASES 


I have here a statement which I would like to put into the record 
which shows the pending cases at the end of the fiscal year 1946 as 
1,609. That number has increased every year. On June 30, 1950, 
the cases pending numbered 3,390, a 110 percent increase. The new 
cases received during the vear increased from 1,056 in 1946 to 2,383 in 
the fiscal year ending June 30, 1950. That is an increase of 125 pei 
cent. The acceleration has continued since June 30, 1950, to the 
present time. We have been getting an average of about 235 cases a 
month since last June. The total number of pending cases on June 30, 
1950, was 3,390, and it is now over 3,700. 

Senator McCarran. That is a backlog of cases; is that right? 

Mr. SHarpe. Yes, Senator. 

Senator Kircore. May I ask a question at this point? Have you 
had cases on the carry-back—carry-over feature? 

Mr. SHarpe. Oh, yes; we have a good many of those. 

Senator Kitcore. Those have been since 1946, of course, because 
they could not have been before. 

Mr. SHarpe. That is true. 

Senator Kitgorr. Have you had cases involving the refund of 
excess-profit taxes? 

Mr. SuHarpe. Yes, Senator. 
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FACTORS INVOLVED IN INCREASED TAX LITIGATION 


Senator Kitcorre. Do you think that partly accounts for tne 
increased load? 

Mr. Suarpe. I think that partly accounts for it, but I think there 
are other reasons. 

Senator Kitcore. I know, but those are new features of law which 
did not exist prior to 1946. 

Mr. SHarpe. That is right, sir. We have a good many of those. 

Senator KitGorre. And those new features, to my mind, would 
bring about litigation if they could not be settled at the Treasury 
Department level. 

Mr. SuHarpe. | can give you some other reasons why I think the 
cases have increased. Congress two and a half years ago authorized 
1,250 additional revenue agents for the Treasury Department for 
investigation work. ‘That makes for more civil litigation. 

Senator Kincore. But that is on tax collections, not on tax re- 
funds. 

Mr. Suarpg. They investigate returns, and if they find deficiencies, 
those deficiencies may be paid by the taxpayer. But if he disagrees 
with the finding, he files a claim for a refund and a suit follows. 1 
thank that because of the very heavy taxes, taxpayers have become 
more conscious of whether their tax liability is correct or not. 

Chairman McKettar. They certainly have. 

Mr. Suarpe. After investigations they file claims for refund of 
the additional taxes. Also with these heavier taxes taxpayers have 
begun to consider methods by which they could reduce or minimize 
their taxes and avoid some ot these tax liabilities. They have re- 
sorted to certain devices. 


FAMILY PARTNERSHIP CASES 


One of the more conspicuous devices is the formation of family 
partnerships which began to be more widespread back in the early 
forties. A husband who had a business or a corporation would take 
in his wife and make her a partner and thus split up the income. They 
frequently include children, sons and daughters, and sometimes ever 
minor children, They set up trust funds for minor children and m: oh 
the trustees partners. 

Senator Kircore. Of course, the wife does not matter now because 
we figure the wife as a partner anyway. 

Mr. Suarpe. That is right, Senator, since 1948. But it frequently 
takes from 5 to 6 vears after a tax vear before these cases begin to get 
into court. They are now taking in the children. 

Senator Kincore. How do they set up that partnership—by a gift, 
paving the gift tax, or just how? 

Mr. Suarpr. There are a variety of methods. One of the typical 
ones is to make a gift of money. Sometimes they make a gift directly 
of an interest in the business. They make a gift of money to the wife 
or to the other members of the family, and then ~~ y draw up a formal 

artnership agreement which complies with all of the legal require- 
ments of a formal partnership. 

Senator Kiicorr. And then they sell the interest at a much de- 
preciated rate. 
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Mr. SHarps. Another method is this: Sometimes a man who has a 
corporation operating his business, in which he owns all of the stock, 
will make gifts of part of his stock to his wife and members of his 
family. He may wait 2 or 3 months and dissolve the corporation and 
then form a partnership with the proportionate interests that each 
one had in the corporation. We have a good many of those cases. 
They are really difficult cases to win partly ‘because of the limited time 
available to the attorney in which he can make an independent in- 
vestigation. We are under great pressure. Sometimes the Bureau 
of Internal Revenue is delayed in getting additional data to us because 
they are limited in the same way. 

Also, it has become a custom, particularly in certain parts of th 
country, for the taxpayers in family partnership cases to ask for jury 
trials. The juries are sympathetic apparently to the purposes of the 
taxpayer. They feel that the partnership agreement is valid unde: 
their State law and that it is a natural thing for a man to want to take 
care of his wife and children. They attach lesser importance to the 
principle that the one who produces the income is the one who ought 
to be taxed on it. So there is frequently an emotional element in 
these jury cases. 

Senator Kircore. You mentioned the State courts. 

Mr. SHarpe. Yes, sir. 

Senator Kitcore. How does the Federal Government get into those 
cases? 

Mr. SHarre. We get into them in several ways. One of the com- 
mon ways is in interpleader suits. There may be some money that is 
owing to a contractor or someone else, and there are rival claimants 
to it. The Government usually has a lien for taxes. Thereupon, the 
bank, or even a municipality, that is holding the money that is due 
the taxpayer will bring suit and pay it into court to let the claimants 
fight out their rights there. Then we frequently intervene in State 
court cases where there is some money at stake that may come to a 
taxpayer. Where we have a tax claim against him, we set it up and 
try to reach whatever might be coming to him. 

We also get into State court receiverships; and we file claims in 
State probate courts to establish liability for unpaid income taxes 
where the property is in the custody and control of the probate court 
Those are the principal ways that we get into State courts. 


SHORTAGE OF STENOGRAPHIC ASSISTANCE FOR ATTORNEYS 


Senator McCarran. | notice that on page 75 of your justification 
you state: 


The shortage of personnel is not restricted to attorneys alone, however. At 
least half of the attorneys commeated upon the lack of adequate stenographic 
assistance. Attorneys fortunate enough to have a stenographer must share het 
time with at least one other attorney. This means that in many instances 
when the attorney is prepared to dictate, he finds that he must wait to secure the 
services of a stenographer. While he can go on to do some other work, it means 
that he must refresb his recollection on what he intended to say when the stenog 
rapher is eventually available. The delay is both frustrating and irritating, and 
the time speat in reexamining the working papers is wasted time. Attorneys 
without permanent stenographic help find that they must waste time in man) 
other ways—doing such things as filing, preparing routine office reports, typing 
their own briefs and letters, and other incidental matters which could be taken 
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care of by a stenographer. Some attorneys state that they must spend time in 
writing letters and other matters in longhand for subsequent typing at the 
stenographer’s convenience, when the same thing could be dictated in a fraction 
of the time. 

Now, I note that you are asking for the same number of steno- 
graphers as you are attorneys. 

Mr. SHARPE. Yes, sir. 

Senator McCarran. So while you are short of stenographers now, 
if the committee should give you a certain number of attorneys and 
a certain number of stenographers equal to those attorneys, you 
would still be short of stenographers, according to this. 

Mr. Suarpe. | would like to explain that a little bit. 

Senator McCarran. All right. 1 am taking your own statements. 

Mr. SHarpe. That is a symposium of some of the views of the at- 
torneys, with which I agree. The proportion of stenographers to 
attorneys is about one stenographer to two attorneys now. 

Senator McCarran. One to two? 

Mr. Suarpe. That is right. It is slightly less than two attorneys. 
That is the average. We find that that is wholly inadequate. We 
think we can get along with a better ratio than one to one. We have 
a supervisor of stenographers who is a working stenographer herself, 
but who is not assigned to any attorney. Her duty is to reassign 
stenographers who have any available time to other attorneys so as 
to take up pressure on their stenographers, so that nobody is wasting 
any time. If an attorney is out of town, or if a stenographer is as- 
signed to two attorneys and both of those attorneys happen to be 
out of town, the supervisor will reassign stenographers to other at- 
torneys to help out. 


NUMBER OF ADDITIONAL STENOGRAPHERS REQUESTED 


We have had occasions in the last year where, after making these 
assignments of one stenographer to two attorneys, no stenographer 
has been available to assign to some of the attorneys. 1 think that 
our request for stenographers is a very modest request, as is our 
request for attorneys, in my judgment, in view of our desperate 
problem. These additional eight stenographers will enable us to 
reduce that ratio of stenographers to attorneys and will help us 
to some extent. 

Senator McCarran. Well, I notice that you have stated that so 
emphatically here that it seems to me that it must be very important 
in your thinking. 

Mr. SHarre. Even more stenographers would be a great help, I 
am sure, but these eight will help. 

Senator Kitcore. In other words, the extra eight stenographers 
would dilute the scarcity. 

Mr. Suarpr. That is right. They would help to meet the scarcity. 

Senator KILGORE. - ercentagewise, you would be better off? 

Mr. SuHarpr. Yes, si 

Senator McCarran. "Wh: at would you say if we were to give you a 
few more stenographers and not so many attorneys? 

Mr. Saarre. Well, that would help the stenographic situation, but 
we would still be in very desperate straits so far as attorneys are con- 
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cerned. I would like, if I have an opportunity, to tell you a little bit 
about that. 


Senator McCarran. About what? 


NEED FOR ADDITIONAL ATTORNEYS 


Mr. Suarpe. I was going to tell you about our desperate need fo: 
attorneys. As Mr. Caudle has pointed out, the attorneys have an 
average of over 100 cases assigned to them. The statement was made 
a little while ago as to the number of cases handled. The number of 
cases handled is actually greater than that. That figure is the average 
assignment. All attorneys are constantly getting more cases and dis- 
posing of some, so that the number of cases ‘the y handle is considerably 
larger than 100. 

Senator McCarran. How many cases do they handle actually on 
an average? 

Mr. Suarre. We have 35 attorneys, and during the fiscal year end- 
ing June 1950 the Trial Section handled 4,873 cases. That means 
that there were that many on assignment to those attorneys during 
that fiscal year 

Senator Kircore. That were disposed of? 

Mr. SHarpe. Oh, no. 

Senator McCarran. That were tried? 

Mr. Suarre. Those were cases on which they had work to do 
during the year. That would run their average of cases handled up 
to roughly 135 or 140 cases for each attorney. 

Senator McCarran. When I raised the question of the participa- 
tion of the United Statcs district attorneys, you minimized their 
activity. Now, do they not very Heavily participate in the trial of 
these cases in their respective States? 

Mr. Suarre. They do participate to some extent, Mr. Chairman. 

Senator McCarran. Do they not carry quite a part of this load? 

Mr. SHarrPe. No; they do not. We try about 84 percent of the 
cases that are tried in court. 

Senator McCarran. Why is that the situation? 

Mr. Suarpe. I will give you a little light on that, Senator. 

Senator McCarran. Please do. 


HISTORICAL BACKGROUND AND PRESENT STATUS OF TAX DIVISION 


Mr. Suarre. The Tax Division has all supervision and direction of 
tax litigation centralized in its staff. That set-up was provided to 
afford uniform and harmonious construction and development of tax 
laws throughout the United States. 

At an earlier time it was found that when things were entrusted 
more completely to the United States attorneys inconsistent positions 
were taken in different parts of the country. That was one of the 
reasons why the supervision was centralized in the Tax Division. 
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If I may take a moment to cite an illustration, tax cases in the Court 
of Claims previous at any earlier date had been handled by the Claims 
Division of the Department, and not by the Tax Division, because 
of the court’s own peculiar practice. The Tax Division had a case 
in the second circuit involving a legal question that was near the 
border line. The second circuit decided it in favor of the contention 
which was presented by the Tax Division. 

About the same time a case they did not know about went to the 
Supreme Court from the Court of Claims. The Supreme Court de- 
cided the question the other way. We had to go back to the Second 
Circuit and say that we did not mean what we had said to them 
because the Supreme Court, we said, thinks otherwise. To avoid 
conflicting constructions and conflicting positions, it was deemed wise 
to concentrate all of the supervision of tax litigation in the Tax 
Division in Washington, where complete records and briefs and all 
of the books are kept which enable us to know what is before the 
Supreme Court and what is in all of the courts of appeals. 

Then there is another reason. Many of the United States attor- 
neys’ offices have small staffs. They do not have men who are 
experienced in handling tax cases, and some of them decline to do so 
and ask for assistance. They want our attorneys to handle the cases. 

Also, there seems to be more frequent changes of personnel in the 
United States attorneys’ offices. Some of these assistants will serve 
2 or 3 years and then leave. On the other hand, we have what we 
might call a tradition and continuity, and a great many of our men are 
career men who have been at tax work on the average over 15 years 
The average length of time in the Government service for those men 
is about 24 years. 

We do ask the United States attorneys to handle some cases. We 
will then ask them whether they can conveniently handle the case, and 
will then assign the case to them for handling. 

Senator McCarran. All right, is there anything further? 


PERCENTAGE INCREASE IN WORKLOAD 


Mr. Caupue. Senator, if you don’t mind, and if there is no objec- 
lion, | would like to insert in the record this document which is entitled 

“Percentage Increases in Workload in T ax Division, 1946-50, and 
Average Assignments per Each Attorney. 

Senator McCarran. All right, that will be inserted in the record 
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(The document referred to is as follows:) 


Percentage increases in workload in Tax Division, 1946-50, and average assignment 
per each attorney 


Trial section Tax division 
ncrease , ncrease 
Increase Increase | Number Increase 


ro lor . » 
over prior over 1946) of cases Over prior 
year year 


Increask 


over 104 


Number 
of cases 


Handled during year Percent Percent Percent 
Fiscal year 1946 2 0 0 3 0 
Fiscal year 1947 2, 75 11.75 75 10. 74 
Fiscal year 1948 3 11.3 24. 47 18.49 
Fiscal year 1949 }, 763 22. 4 52. 47 5, 837 20. 35 
Fiscal year 1950 j 3 29 07 aa 16.12 


A verage §, 387 0 7. 5, OF 0 


Pending end of yea 
June 30, 1946 , 609 ) 3 0 
June 30, 1947 1, 709 | . 11.93 
Tune 30, 1948 , 058 | 7 ; 4 , 2: 29.15 
June 30, 1949 , 4900 : 5 ) s, ONT 14, uO 
June 30, 1950 }, 390 ; 4 { 54 20, 80 


A verage 
Received during year 
Fiscal year 1946 
Fiscal year 1947 
Fiscal year 1948 
Fiscal year 1949 
Fiseal year 1950 


Average 


ssignment end of year 


EFFECT OF EXCESSIVE WORK ON HEALTH OF EMPLOYEES 


Mr. Suarpe. I would like to say, Mr. Chairman, that this problem 
has become so desperate that it has affected the health of some of 
our men. Out of 35, there are now 6 men who are ill, 2 with heart 
attacks, and 2 with uleers. You have no idea of the burdens and 
responsibilities placed upon these men who try to keep up with their 
work. 


EFFECT OF PENDING TAX CASES ON TAX CLAIMS 


There is one other thought which I would like to state, if I may, 
Senator. There are about $114,000,000 tied up directly in the ta» 
cases pending in the Trial Section. But there are untold millions 
at the administrative level which depend upon the outcome of these 
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cases. I would like to give you just two illustrations, and I will be 
verv brief about them. 

We had one case about a year and a half ago that involved $658. 
That was an excise tax on rebuilt automobile motors. The attorneys 
who brought that suit had claims of about $4,000,000, depending 
upon the outcome of that suit. We were informally advised by the 
Bureau of Internal Revenue that there were between $10,000,000 and 
$15,000,000 more of claims in the Bureau. That is just one illustra- 
ction of the effect of this litigation. 

I would like to call your attention to just one more. You have prob- 
ably heard of Vivian Kellems, of Connecticut, who brought suit to 
test the constitutionality of the withholding provisions. So far, she 
has been unsuccessful. We have had a favorable decision in the dis- 
trict court. It has been informally, and perhaps roughly, estimated 
that there is collected through the withholding provisions about 
$7,000,000,000 a year. It has been estimated that, without the with- 
holding provision, under present conditions, the Government would 
probably lose about 50 percent of this sum. That is an illustration 
of the importance and the seriousness of the cases that we have. 

Senator Kirgorer. There is one more question | would like to ask’at 
this point. I eee what you have said with reference to the dis- 
trict attorneys is based upon the fact that trving one of these tax 
cases IS a Sadheiis al job, a job fora spec \ alist, and not a job for even a 
top-flight trial lawyer who is not a nape cialist in this field? 

Mr. Suarpe. That is correct, 

Senator Kitcorer. That has cS nmy experience 

Mr. SHarve. That is correct. 


\VERAGE SAVINGS EXPECTED 


Senator Kincorre. Mr. Chairman, I wonder if we might have some 
figures as to the savings ak by the Tax Division in the past few 
years ¢ 

Mr. Suarrvr. We wili be glad to submit a statement for the record 
m that point. 

(The statement referred to is as follows:) 


Sfatement otf revenue colle fed oO Sad ed by the La. ( i De partment ¢ f ] 
. pre ‘ j ! 
“ } Ati ; f ad 
VW Re 1 | 
( . 7 
to ( 
dec j 
| ir 1046 $11. 574, 029 $13, 895, 380 $25, 469, 409 
I r 1947 16, 346, 564 4, 187, 654 20), 534, 218 
Fiscal vear 1948 R430, 201 5, 602, 644 14, O32, § 
| ir 1949 14, S07, 141 3, SOY, 451 8, 676, 592 
I ar 1950 15, 969, 577 10, 774, 725 26, 744 
lot year t 1 is 20, 8 } $54 
\ i Ve »~ 7. 6 y7( 9 1, 49] 


The foregoing tabulation does not, of course, include (1) the revenue returns 
nh tax controversies not in litigation in the courts which might be controlled 





204 STATE, JUSTICE, COMMERCE, JUDICIARY APPROPRIATIONS, 195 


by the decided cases, nor (2) that in cases which were decided partly in favor 
of the Government and partly in favor of the taxpayers which, during the 5-year 
period, disposed of litigation involving a total of $3,672,774 in taxes. The 
Government also recovered a part of this latter amount in the redetermination 
of tax liability under the decisions. In the foregoing successful recoveries and 
savings the average return over the 5-year period for every dollar spent for 
personnel was $221.50. 

At the close of the fiscal year 1950 the amount of taxes involved in taxpayer's 
suits for refund, the amount of which bears interest from the date of payment 
of the tax if the taxpayer ultimately prevails in the litigation, was $74,198,981. 
If the taxpayers prevailed in all of that litigation the Government would have 
to pay interest to the taxpayers at the rate of $12,197 per day from the date 
of payment to the date of satisfaction of the court’s decision and judgment 
against it. In the refund suits in which the taxpayers did prevail in the fiscal 
year 1950, involving $1,572,407 in taxes, interest must be paid, for the period 
stated, at the rate of $258 per day. These are additional reasons why («a) 
the highly technicai and usually involved tax litigation must be carefully and 
adequately developed and prepared—a factor auguring for sufficient personnel 
to do so—and (b) be expedited to its conclusion and termination with all reason- 
able dispatch and acceleration consistent with the best interest of the parties, 
a policy the tax division always attempts to pursue in the discharge of its 
function of properly prosecuting and defending suits in the courts involving 
Federal revenue. 


Senator McCarran. Thank you, gentlemen. The committee will 
recess now until 10 o’clock tomorrow morning. 

(Whereupon, at 11:45 a. m., Tuesday, March 13, 1951, a recess was 
taken, the committee to reconvene at 10 a. m., Thursday, March 15, 
1951.) 





